A NSW E 


F O R 


RozgERT and PETER DEANS in Knockandow, 


TO THE 


eaſed ſpouſe Elſpeth Dean, execute a mutual difpoſition 
in tayours of the longeſt liver, which proceeds upon the narra- 
tive of preventing diſputes between the ſurvivor and the relati- 


ons of the party who ſhall happen firſt to die. The huſband, upon 


his part aſſigns, diſpones and makes over to his foreſaid wife, her 


heirs and aflignees whatſoever, in caſe ſhe ſurvive him, all move- 


ables of whatever kind that ſhall belong co him at the time of 
his death ; and he further nominates and appoints her his ſole 


_ executor and univerſal legator, c. ſecluding and debarring | his 


own neareſt of kin, from any portion or ſhare thereof. 


Then follows the diſpoſition upon the part of the wife, in the 
following words: For the which cauſes, and on the other part, 


the ſaid Elſpeth Dean, by theſe preſents, aſſigns, transfers, diſ- 
* pones, and makes over to the ſaid John Younie, his heirs and 


« aflignees whatſomever, all goods, gear, debts and effects, here- 
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40 table or movable, preſently pertaining, or that ſhall happen to belong to, 
« or be reſting to her at the time of her death, in the event of her ſaid 
% hnſband's ſurviving her; but always with the burden of her 
* Juſt and lawful debts, and funeral charges.” Then follows a 
nomination of her huſband to be her ſole executor and univer- 
ſal legator, ſecluding her own neareſt of kin. This — 
farther contains a clauſe of regiſtration. 

The above deed upon the part of the wife, in regard ſhe could' 
not write, is ſigned only by one notary before two witneſſes. The 
wife having now predeceaſed her huſband, has taken poſſeſſion 


of the whole goods in communion.. The reſpondents, who are 


brothers german, and neareſt in kin to the foreſaid Elſpeth Dean, 


| were adviled to bring an action of reduction, compt, reckoning, 


and payment againſt the petitioner, concluding for exhibition of 


all diſpoſitions, ſettlements, latter-wills and teſtaments, made 


and granted by the ſaid deceaſed Elſpeth Dean in favours of the 


_ petitioner, particularly the mutual ſettlement above-mentioned ;. 
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and concluding, that the ſame ſhould be reduced for the ſeveral 
reaſons therein mentioned, particularly the foreſaid ſettlement, 
though an onerous irrevocable deed, conveying ſubjects for a- 


bove L. 100 Scots in value, and containing the heretable as well 
as the moveable eſtate of the faid Elſpeth Dean, yet was ligned by 


only one notary before two witneſſes, inſtead of two notaries and 


four witneſſes, in regard ſhe herfelf could not write; and the 
ſame being fo reduced, that the petitioner ſhould make juſt 
compt, reckoning, and payment to the reſpondents, as neareſt 
in kin and executors to the defunct, of the whole goods, gear, 
debts, ſums of money, and others whatſoever, which pertained 
and belonged to the faid Elſpeth. Dean at her death, with the 
annualrent thereof, and expence of procels. 

The petitioner having ſatisfied the production, and a warrant. 


to diſcuſs being thereupon obtained, the proceſs came in courle 
of the rolls before the Lord Gardenſton Ordinary, who, upon 


hearing parties procurators, adviſing minutes of debate, and con- 
ſidering the deed under challenge, was pleaſed to pronounce the 
following interlocutor: “ Having contidered the above debate, 
« and the deed under challenge, ſuſtains the realons of reduc- 
„tion, and decerns, reduces, and declares.” 


Againſt. 


[+ 1 


Againſt this erde a repreſentation was preſented up- 


on the part of the petitioner. Upon adviſing of which with an- 
fwers, his Lordſhip was plealed to pronounce this interlocutor : 
In reſpect that the deed and ſettlement under challenge 1 is a 
* mutual irrevocable contract, though it contains a nomination 
© of executors, finds, that it muſt be held as a deed of impor- 
* tance; therefore, adheres to his former interlocutor, and retu- 
ſes the deſire of the repreſentation.” 


* 
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Againſt theſe interlocutors Mr Younie has reclaimed to your- 


Lordthips, and the petition having been appointed to be ſeen 


and anſwered, theſe anſwers are humbly offered on the part of 


the reſpondents. 
As the petitioner has not, in the firſt place, trnkid that the 
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deed now under reduction contains a conveyance of moveables 


far exceeding L. 100 Scots ; ſo neither has he, in the ſecond 


place, diſputed, that if your Lordſhips ſhall be of opinion, that 
this diſpoſition falls to be conſidered as a 2 vivor, that it 


muſt of conſequence fall to be reduced under the act 1579 ; and, 
as the petitioner, through the whole of his argument, has pro- 


ceeded upon the ſuppoſition that the mutual diſpoſition muſt 
in every reſpect be conſidered as a latter-will and teſtament: This: 
the reſpondents humbly begs leave to contravert. The point 
then preſently to be determined by your Lordſhips, reſolves into- 


this ſhort queſtion, Is this mutual diſpoſition to be conſidered as 
a latter-will and teſtament ? or, Is it not? 


In treating of this point, the reſpondents ſhall trouble your 


Lordſhips with very few words. In the beginning of the very 
paragraph quoted in the petition from Lord Bankton, his Lord- 
ſhip gives a deſcription of a teſtament in theſe words: A teſ- 


« tament is likewiſe termed a laſt will, becauſe the laſt will of 


«© the decealed always prevails, teſtaments being ambulatory or re- 
« vocable till the laſt moment of life.” The reſpondents need. 

only oppoſe the deed in queſtion to ſatisfy your Lordſhips, that 
in no degree does it correſpond with the definition here laid: 
down; for the very firſt and eſſential requiſite of every teſtamen- 
tary deed, is a power of revocation. In the deed preſently under 
challenge no ſuch power is reſerved, and from the very nature 
of the deed itſelf no ſuch power can be implied, as the diſpoſiti- 


ans made by either party, proceed upon mutual, adequate, and 
ONEFOUS, 
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onerous cauſes; and your Lordſhips will obſerve in the deci- 
ſion Douglas againſt Allan quoted by the petitioner, that the ve- 
ry arguments now maintained for Mr Younie were there over-ru- 
led, where it was a much ſtronger caſe than the preſent; for there 
the queſtion, as in the preſent caſe, was, Whether a deed contain- 
ing a conveyance of both heritage and moveables, was to be 
conſidered a diſpoſition inter vivos, or a teſtamentary deed, as 
containing a nomination of executors and a power of revocati- 
on? Yet even there, the Court totally diſregarding not only the 
nomination of executors, but likeways the relerved faculty of 
alteration, would not conſider that deed as a teſtamentary one. 
In the preſent deed now under reduction, it will be oblerved 
by your Lordſhips, that the diſpoſition upon the part of the wife, 
proceeds upon the exprels narrative of an antecedent onerous 
"cauſe: The words are, ** for the which cauſes and on the other 
% part, the faid Elſpeth Dean, aſſigns, transfers, c.“ From 
whence it is evident, that the inductive caules for this obligati- 
on upon the part of the wife were, that the antecedent preſtati- 
ons that the husband had become bound to perform upon his 
Part. and from the very inſtant of the execution of this deed, 
it became abſolutely irrrevocable, ſo that neither party could re- 
ſile without the conſent of the other: From all which it muſt 
appear evident to your Lordihips, that this diſpoſition, in what- 
ever light it can be taken, muſt be altogether repugnant to eve- 
ry des of a teſtamentary deed, even independent of its having 
contained a diſpoſition of heritage. | 
As to the apology made, by the netitioner for this diſpoſition 
having contained a conveyance of heritage upon the part of the 
wife, vig. that it was a mere inaccuracy iu tranſcribing one clauſe 
from the other. 
This ſcarcely can gain credit wich your 113 That a co- 
Piator in trunſrribing one clauſe from another lying before him, 
may neglect to intert in the copy ſome of the words in the ori— 
ginal ts is pollible; but that he ſhould inlert in the copy not 
oaly words but tentences that never were conrained i in the ori- 
pinal clauſe, is altogether impollible. 
As to the firſt objection made by the petitioner, that the re- 
ſpondents have not yet produced a confirmation as executors 
gra neareſt of kin to their deceall nt it your Lordſhips (hall 


be 


1 
be of opinion that they are well founded in this reduction, they 
will undoubtedly produce ſuch confirmation before extract. 
The other circumſtances taken notice of in the petition were, 
that the articles of annualrents and expences had not yet been 
under the conſideration of the Lord Ordinary, ſo could not fall 
under your Lordſhips preſent deciſion. This the reſpondents 
do mot mean to contravert; for as the extent of the annual-rents 
muſt altogether depend upon the value of the goods in communi- 
on at the time of the wife's death this, together with the queſti- 
on of expences, will properly fall to be determined by the Lord 


Ordinary. 
Upon the whole, the reſpondents can entertain no doubt but 


that your Lordſhips will adhere to the interlocutor of the Lord 


Ordinary complained of, and remit to him to proceed accord- 
| ingly. 


— 


In reſpect whereof, &c. 
WALTER CAMPBELL. 
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